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An Evaluation of the Validity of Pay-if-pad /pay-when-paid Clauses in

Subcontract for Constructive Projects

YU Zhuo
(Law School, General University of Finance and Economics, Beijing 100081, China)

Abstract : Originated in the west in the last century, the term of “pay-if-paid /pay-when-paid clauses” is translated
into “back to back provisions” by Chinese scholars. When it is practiced in China, more and more general contrac-
tors and subcontractors of construction projects come to agree on this kind of clauses in the contracts. One of the ex-
amples is “the contractor’s payment to the subcontractor is conditional on the owner’s payment to the contractor”. In
fact, the validity of “back to back provisions” is not explicitly stipulated by the law, and the assessment is at the
discretion of judges or arbitral institutions. It is believed that the provisions are valid because of its legitimacy and
rationality. But it should be standardized in case the general contractor abuses the terms to damage the interests of
subcontractors.

Key words : subcontract of construction projects; effectiveness; pay-if-paid/pay-when-paid clauses
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